20 February2006
TO ALL MEMBERS

The Britannia Steam Ship
Insurance Association Limited
Managers
Tindall Riley (Britannia) Limited
New City Court
20 St Thomas Street
London SE1 9RR
Tel +44 (0)20 7407 3588
Fax +44 (0)20 7403 3942
www.britanniapandi.com

Dear Sirs
STOPIA 2006 & TOPIA

We refer to our circular dated February 2005 advising Members that the Boards of all International
Group Clubs had agreed to put in place a binding contractual agreement, known as STOPIA (Small
Tanker Oil Pollution Indemnification Agreement), which has the effect of increasing the minimum
limit of liability for smaller tankers under the 1992 Civil Liability Convention (CLC 92) to SDR 20
million. STOPIA operates by indemnifying the 1992 Fund for the difference between a tanker’s limit
of liability under CLC 92 and SDR 20 million. STOPIA took effect on 3 March 2005 in recognition of
the additional compensation obligation placed on oil receivers by the Supplementary Fund
Protocol 2003 and in order to demonstrate shipowners’ support for the successful compensation
scheme established by the 1992 CLC and Fund Conventions.
When the 2003 Protocol came into force in March 2005, the Working Group which was set up by
the 1992 Fund Assembly in 2001 to examine the possible need for revision of the 1992
Conventions had not been able to reach any clear consensus and the issue was therefore referred
back to the Fund Assembly.
The IOPC Fund Assembly met in October 2005 to consider whether or not to proceed with revision
of the 1992 Civil Liability and Fund Conventions and made the following decisions:1.

That there was insufficient support to continue the revision process which will now be
removed from the Assembly’s agenda. The Working Group set up to consider revision will be
disbanded.

2.

The proposal authorized by Club Boards shortly before the meeting to put in place a binding
contractual scheme in order to share the overall cost of claims 50/50 with oil receivers in the
event that revision was abandoned was noted and the Fund Director was instructed to
collaborate with the International Group acting on behalf of shipowners and with OCIMF on
behalf of oil receivers in order to put forward a package of voluntary agreements for
consideration by the Assembly at its next meeting in February or March 2006.
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For many states, the decision to halt revision was made in reliance on the offer made by shipowners
to share the overall cost of claims equally with oil receivers.
Since October a number of meetings have taken place with the Fund secretariat and OCIMF in
order to find an acceptable mechanism to give effect to the offer made by shipowners. In addition,
there have been regular consultations with ICS and Intertanko in order to ensure that the content
of the new agreements is acceptable to as wide a cross section of the shipowning industry as
possible.
These discussions have resulted in the attached two agreements, named TOPIA (Tanker Oil
Pollution Indemnification Agreement) and STOPIA 2006 (Small Tanker Oil Pollution Indemnification
Agreement 2006) which the Committee considered and approved at its meeting on 17 January
2006. Copies of STOPIA 2006 and TOPIA are attached to this Circular as Annex 1 and Annex 2
respectively.
A detailed summary of the content of each Agreement is contained in the attached Explanatory
Notes.
STOPIA 2006 and TOPIA are intended to have the effect, over time, of ensuring that the total cost
of oil pollution claims falling within the 1992 Civil Liability Convention, the 1992 Fund Convention
and the 2003 Supplementary Fund Protocol are shared equally between shipowners and the oil
receivers who contribute to the 1992 Fund.
STOPIA 2006
This agreement largely mirrors the current STOPIA contract which has been in force since March
2005 and under which the owners of relevant tankers of 29,548 gt or less agree to indemnify the
1992 Fund for the difference between the vessel’s limit of liability under CLC 92 and SDR 20 million.
This has the effect of increasing the limit of liability for smaller tankers to SDR 20 million, as
opposed to the minimum limit of SDR 4.5 million applicable under CLC 92.
STOPIA 2006 differs from the existing STOPIA in that it contains a review mechanism whereby the
agreement may be adjusted to compensate if after the first ten years of its operation (and after
every subsequent five years) the proportion of claims paid by either shipowners or oil receivers
under all three conventions (CLC 92, the 1992 Fund and Supplementary Fund Protocol 2003) since
20/2/2006 is greater than 55%. If that proportion is greater than 60%, the agreements must be
adjusted. Another difference is that STOPIA 2006 will apply to all states parties to the 1992 Fund
whereas the existing STOPIA only applies to such states which are also parties to the
Supplementary Fund.
At the express request of certain key states which were supportive of using the shipowners’
revised offer as a means of halting revision, the offer was made to extend the benefits of STOPIA to
all states party to CLC 92. Because STOPIA 2006 operates by indemnifying the 1992 Fund rather
than by paying claimants directly, a different contractual mechanism will be required to extend a
similar benefit to the small handful of states which are party to CLC 92 but not the 1992 Fund. This
is currently under consideration and Members will be advised in due course of progress.
Some of the termination and recourse provisions of the existing STOPIA have been amended in
STOPIA 2006 and TOPIA to meet objections raised by various states during discussion at the IOPC
Fund meetings.

TOPIA
TOPIA is similar to STOPIA 2006 apart from two substantial differences. Firstly, under TOPIA, tanker
owners undertake to indemnify the Supplementary Fund in respect of 50% of the amount of any
claim falling on the Supplementary Fund.
Secondly, TOPIA applies to all relevant tankers regardless of size. TOPIA contains identical review
and adjustment provisions to those set out in STOPIA 2006 so that any imbalance in the proportion
of claims borne by shipowners or oil receivers may be adjusted prospectively by amending TOPIA
or STOPIA 2006 or both.
COMMENCEMENT
If, as anticipated, the new agreements are approved by a majority of International Group Clubs,
STOPIA 2006 and TOPIA will take effect from 20 February 2006, subject to acceptance of both
agreements by the IOPC Fund Assemblies at their meeting at the end of February 2006.
GENERAL
The IOPC Fund carried out a statistical review of the cost of pollution claims falling under the Civil
Liability and Fund Conventions between 1978 and 2003.The result of that study showed that whilst
there were large variations in the proportion of the claims’ cost borne by oil receivers and
shipowners in any one year, over the longer term the cost had been shared approximately equally.
The IOPC Fund secretariat has recently carried out a further analysis of the same statistical
database which has shown that if the claims figures for the period from 1978 to 2003 are adjusted
as if the current Convention limits had applied together with STOPIA 2006 and TOPIA as currently
proposed, shipowners would have paid 51% and oil receivers 49% if the figures are inflated to 2002
values. This split is reversed if the claims figures are inflated to projected 2012 values. Whilst this
equitable result for the past may not necessarily be repeated in the future, especially over the
shorter term, it does provide justification for proceeding with STOPIA 2006 and TOPIA as proposed.
Although there may well be considerable volatility in the apportionment of cost from year to year,
especially if very large claims occur, the adjustment mechanisms will provide a means for
progressively correcting any significant imbalance.
As approved at the Separate General Meeting on 17 January 2006 the amendment to Rule 19 (12)
of the Association’s Rules will, with effect from 20 February 2006, have the effect of entering
Members who are owners of tankers of 29,548gt or less, and which may carry persistent oil in bulk
as cargo, in STOPIA 2006. Similarly, Members who are owners of any tanker which may carry
persistent oil in bulk as cargo will be entered in TOPIA. A Member’s liability to indemnify the 1992
Fund under STOPIA 2006 and to indemnify the Supplementary Fund under TOPIA will be insured
by the Club in accordance with the Rules and the Member’s terms of entry.
The implementation of STOPIA 2006 and TOPIA will be reflected in changes to the Memorandum
of Understanding (MOU) which is currently in force between the IOPC Funds and the International
Group in order to give effect to the Clubs’ undertakings to provide automatic entry in STOPIA 2006
and TOPIA and to provide cover for the liabilities arising thereunder. In addition the MOU gives the
1992 and Supplementary Funds the right of direct action against the Clubs in respect of those
liabilities.

It is likely that charterers will require relevant tanker owners to warrant their participation in
STOPIA 2006 and TOPIA under the terms of charterparties. A recommended clause for inserting
into charterparties is attached to this Circular as Annex 3.
Yours faithfully
Tindall Riley (Britannia) Limited
Managers

A similar circular will be issued by other Members of the International Group of P&I
Associations

This circular should be placed in the Binder in Section 4. Pollution.

Annex 1

STOPIA
2006

SMALL TANKER OIL POLLUTION
INDEMNIFICATION AGREEMENT
(STOPIA) 2006

EXPLANATORY NOTE
This Note explains the purpose behind the Small Tanker Oil Pollution Indemnification Agreement
(STOPIA) 2006 and gives a short summary of its main features. It does not form part of the
Agreement but is intended to serve as an informal guide for those interested in understanding
how it is intended to operate.
The Agreement establishes STOPIA 2006, the object of which is to provide a mechanism for
shipowners to pay an increased contribution to the funding of the international system of
compensation for oil pollution from ships, as established by the 1992 Civil Liability Convention
(CLC 92), the 1992 Fund Convention and the 2003 Supplementary Fund Protocol.
An earlier version of STOPIA came into force on 3 March 2005 but has since been amended.The text
set out in this document is a revised version which applies to Incidents which occur on or after 20
February 2006.The original version continues to apply in respect of any Incidents prior to that date.
The Scheme reflects the desire of shipowners to support efforts to ensure the continuing success
of this international system. It also reflects the commitment they gave to the Assembly of the
International Oil Pollution Compensation Fund 1992 (the 1992 Fund), at its 10th Session in October
2005, to put in place binding contractual schemes to ensure that the overall costs of claims falling
within this system are shared approximately equally with oil receivers. STOPIA 2006, together with
the Tanker Oil Pollution Indemnification Agreement (TOPIA) 2006, is designed to achieve this. It is
also intended to encourage widest possible ratification of the Supplementary Fund Protocol, and
has been drawn up in recognition of the potential additional burden imposed by the Protocol on
receivers of oil.
STOPIA 2006 provides for shipowners to make payments to the 1992 Fund which are designed to
adjust the financial effect of the limitation of liability provisions in CLC 92. The Scheme reflects the
fact that CLC 92 provides for the liability limit of the shipowner to be calculated by reference to the
tonnage of the ship, subject to a minimum limit of SDR 4.51 million for ships of 5,000 gross tons or
less. Given that the 1992 Fund pays compensation where claims exceed the CLC 92 limit, incidents
involving small tankers may result in the 1992 Fund bearing a relatively high proportion of the
compensation payable, and paying compensation in a larger number of incidents than would be
the case if the minimum limit under CLC 92 were higher. Against this background the Scheme
provides for the owner of a ship involved in an oil pollution incident to reimburse the 1992 Fund
for any compensation it pays as a result of the ship’s liability limit under CLC 92 being less than SDR
20 million. That amount is equivalent to the liability limit under CLC 92 for a ship of 29,548 gross
tons. STOPIA 2006 therefore re-apportions the ultimate cost of oil spills involving ships up to that
size.
The Scheme is established by a legally binding Agreement between the owners of ships in this
category which are insured against oil pollution risks by P&I Clubs in the International Group. In all
but rare cases, ships of this description will automatically be entered in the Scheme as a condition
of Club cover. Their owners will be parties to the Agreement and are referred to as “Participating
Owners”.
As the Scheme is contractual it does not affect the legal position under the 1992 Conventions, and
the victims of oil spills continue to enjoy their existing rights against the 1992 Fund. For this reason
the Scheme provides for the owner of the ship involved in an incident to pay Indemnification to
the 1992 Fund, rather than to pay extra sums directly to claimants.

Although the 1992 Fund is not a party to STOPIA 2006 the Agreement is intended to confer legally
enforceable rights on the 1992 Fund, and it expressly provides that the 1992 Fund may bring
proceedings in its own name in respect of any claim under the Scheme. The Scheme is governed
by English law, and English legislation enables legally enforceable rights to be conferred in this
manner.
Insurers are not parties to the Agreement, but all Clubs in the International Group have amended
their Rules to provide shipowners with cover against liability to pay Indemnification under STOPIA
2006. The Clubs are also authorised under the Scheme to enter into ancillary arrangements
enabling the 1992 Fund to enjoy a right of direct action against the relevant Club in respect of any
claim under the Scheme. It is envisaged that these and other terms supporting the operation of the
Scheme will be agreed between the 1992 Fund and the International Group of P&I Clubs.
Whilst the above are the main features of the Scheme, its twelve clauses address numerous matters
of detail. Clause I sets out various definitions, most of which are intended to dovetail with the
terminology and provisions of the relevant international conventions. Clauses II and III contain
general provisions relating to the Scheme and provide for it to apply to “Relevant Ships”. Apart from
a relatively small category of ships mentioned below, all tankers will be Relevant Ships if they are
of 29,548 tons or less and are insured by an International Group Club. The Scheme provides that
the owner of any such ship shall become a party to the Agreement when made a party by his Club
in accordance with its Rules, and normally this will result in him automatically becoming a party as
a condition of cover against oil pollution risks. The Agreement also provides for any Relevant Ship
which he owns to be entered automatically in the Scheme.
An exception to these arrangements relates to ships which are insured by an International Group
Club but are not reinsured through the Group’s Pooling arrangements. A ship in this category is not
automatically entered in the Scheme, but may nonetheless be deemed to be a Relevant Ship (and
be entered in the Scheme) by written agreement between the owner and his Club. Certain
Japanese coastal tankers are insured outside the International Group Pooling arrangements, but it
appears that fewer than 200 of these exceed 200 gross tons. By contrast, some 6,000 tankers are
expected to be entered in STOPIA 2006.
Clause IV sets out the precise circumstances in which the Participating Owner of a Relevant Ship is
liable to pay Indemnification to the 1992 Fund, and it includes detailed provisions affecting the
calculation of the precise amount payable. The clause also contains provisions to prevent any
recourse claim being prejudiced by a technical argument that Indemnification has reduced the
loss for which the 1992 Fund may claim recovery. For these reasons it is stipulated that
Indemnification does not accrue until notice is given that no recourse (or further recourse)
proceedings are contemplated, and in the meantime the 1992 Fund is entitled to receive payment
or payments on account equal to the amount of Indemnification which it expects to fall due. Such
payments are to be made at the same time as payment of the levies on contributors to the 1992
Fund.
Clause V deals in more detail with recourse against third parties. Credit is to be given to the
Participating Owner for any sums recovered, but the 1992 Fund retains an absolute discretion as to
the commencement, conduct and any settlement of such proceedings. Any recoveries made from
third parties are to be apportioned “top down”, i.e. the shipowner benefits from them only after the
1992 Fund has recouped amounts for which it is liable in excess of the Indemnification.

Clause VI contains time bar provisions designed to dovetail with the 1992 Conventions (and to
allow the 1992 Fund a further 12 months in which to claim Indemnification after the expiry of the
time period for claims against it under the 1992 Fund Convention).
Clause VII deals with amendment of the Scheme and enables changes to be made by the
International Group acting as agent for all Participating Owners. No amendment is to have
retrospective effect, and the Clubs have agreed to consult with the 1992 Fund in good time prior
to any decision to amend the Scheme.
Clause VIII provides for a review to be carried out after ten years, and thereafter at five year
intervals, in consultation with the 1992 Fund, the Supplementary Fund and representatives of oil
receivers, to establish the approximate proportions in which the overall cost of oil pollution claims
under the international compensation system has been borne respectively by shipowners and by
oil receivers, and provides for measures which may be taken (including possible amendments of
STOPIA 2006) for the purpose of maintaining an approximately equal apportionment.
Clause IX deals with the duration of the Scheme, which is to apply to any Incident occurring after
noon GMT on 20 February 2006, and is to continue until the current international compensation
system is materially and significantly changed. The Clause also provides for termination of the
Agreement in certain circumstances which may be expected to make the Agreement no longer
workable. The Clubs have agreed to consult with the 1992 Fund prior to any decision to terminate
STOPIA 2006.
Under Clause X a Participating Owner may withdraw from the Scheme, and the terms on which he
may do so are set out. However, it is anticipated that the owner of a Relevant Ship will not normally
be able to withdraw from STOPIA 2006 without prejudicing his Club cover in respect of oil
pollution risks.
Clause XI sets out the legal rights of the 1992 Fund under the Scheme, and the authority of the
International Group to agree ancillary arrangements with the 1992 Fund in respect of direct
actions. The Clubs have agreed to bear direct liability on a similar basis to that prescribed by
CLC 92.
Finally the Agreement provides by Clause XII that it is to be governed by English law and that the
English High Court of Justice shall have exclusive jurisdiction in relation to any disputes
thereunder.

SMALL TANKER OIL POLLUTION INDEMNIFICATION AGREEMENT (STOPIA) 2006
INTRODUCTION
The Parties to this Agreement are the Participating Owners as defined herein.
The Participating Owners recognize the success of the international system of compensation for oil
pollution from ships established by the 1992 Civil Liability and Fund Conventions, and they are
aware that it may need to be revised or supplemented from time to time in order to ensure that it
continues to meet the needs of society.
A Protocol has been adopted to supplement the 1992 Fund Convention by providing for additional
compensation to be available from a Supplementary Fund for Pollution Damage in States which
opt to accede to the Protocol. The Parties wish to encourage the widest possible ratification of the
Protocol, with a view to facilitating the continuance of the existing compensation system in its
current form (but as supplemented by the Protocol).
In consideration of the potential additional burden imposed by the Protocol on receivers of oil, the
Participating Owners have agreed to establish the scheme set out herein, whereby the
Participating Owners of tankers below a specified tonnage will indemnify the International Oil
Pollution Compensation Fund 1992 (“the 1992 Fund”) for a portion of its liability to pay
compensation under the 1992 Fund Convention for Pollution Damage caused by such tankers.
This Agreement is intended to create legal relations and in consideration of their mutual promises
Participating Owners of each Entered Ship have agreed with one another and do agree as follows.
I.

DEFINITIONS

(A)

The following terms shall have the same meaning as in Article I of the Liability Convention:
“Incident”,“Oil”,“Owner”,“Person”,“Pollution Damage”,“Preventive Measures”,“Ship”.

(B)

“1992 Fund” means the International Oil Pollution Compensation Fund 1992 as established
by the 1992 Fund Convention.

(C)

“1992 Fund Convention” means the International Convention on the Establishment of an
International Fund for Compensation for Oil Pollution Damage, 1992, as amended and/or
supplemented from time to time, and any domestic legislation giving effect thereto.

(D)

“Club” means a Protection and Indemnity (P&I) Association in the International Group; “the
Owner’s Club”means the Club by which a Relevant Ship owned by him is insured, or to which
he is applying for Insurance;“his Club”,“Club Party” and similar expressions shall be construed
accordingly.

(E)

“Entered Ship” means a Ship to which the Scheme applies, and “Entry” shall be construed
accordingly.

(F)

“Indemnification” means the indemnity payable under Clause IV of this Agreement.

(G)

“Insurance”,“insured”and related expressions refer to protection and indemnity cover against
oil pollution risks.

(H)

“International Group” means the International Group of P&I Clubs.

(I)

“Liability Convention” means the International Convention on Civil Liability for Oil Pollution
Damage, 1992, as amended from time to time, and any domestic legislation giving effect
thereto, and “CLC 92 State” means a State in respect of which the said Convention is in force.

(J)

“Participating Owner” means the Owner of an Entered Ship who is a Party.

(K)

“Party” means a party to this Agreement.

(L)

“Protocol” means the Protocol of 2003 to supplement the 1992 Fund Convention, and any
domestic legislation giving effect thereto.

(M)

“Recourse Conclusion Notice” has the meaning set out in Clause V(C).

(N)

“Relevant Ship” has the meaning set out in Clause III(B).

(O)

“Scheme” means the Small Tanker Oil Pollution Indemnification Agreement (STOPIA) 2006 as
established by this Agreement.

(P)

“Supplementary Fund” means the Fund established by the Protocol.

(Q)

“Tons” means the gross tonnage calculated in accordance with the tonnage measurement
regulations contained in Annex I of the International Convention on Tonnage Measurement
of Ships, 1969; the word “tonnage” shall be construed accordingly.

(R)

“Unit of account” shall have the same meaning as that set out in Article V, paragraph 9 of the
Liability Convention.

II.

GENERAL

(A)

This Agreement shall be known as the Small Tanker Oil Pollution Indemnification Agreement
(STOPIA) 2006.

(B)

The Owner of any Relevant Ship shall be eligible to become a Party and shall do so when
made a Party by the Club insuring that Ship as the Rules of that Club may provide.

III.

THE STOPIA 2006 SCHEME

(A)

This Agreement is made to establish STOPIA 2006 for payment of Indemnification to the
1992 Fund on the terms set out herein.

(B)

A Ship shall be eligible for Entry in the scheme if:
(1)

it is of not more than 29,548 Tons;

(2)

it is insured by a Club; and

(3)

it is reinsured through the Pooling arrangements of the International Group.

Such a ship is referred to herein as a “Relevant Ship”.
(C)

Any Relevant Ship owned by a Participating Owner shall automatically be entered in the
Scheme upon his becoming a Party to this Agreement in accordance with Clause II(B) above.

(D)

A Ship which is not a Relevant Ship by reason of the fact that it is reinsured independently of
the said Pooling arrangements may nonetheless be deemed to be a Relevant Ship by written
agreement between the Owner and his Club.

(E)

Once a Relevant Ship has been entered in the Scheme it shall remain so entered until:
(1)

it ceases to be a Relevant Ship (as a result of tonnage re-measurement and/or of
ceasing to be insured and reinsured as stated in Clause III(B) above); or

(2)

it ceases to be owned by a Participating Owner; or

(3)

the Participating Owner has withdrawn from this Agreement in accordance with
Clause X.

IV.

INDEMNIFICATION OF THE 1992 FUND

(A)

Where, as a result of an Incident, an Entered Ship causes Pollution Damage in respect of
which (i) liability is incurred under the Liability Convention by the Participating Owner of that
Ship and (ii) the 1992 Fund has paid or expects to pay compensation under the 1992 Fund
Convention, the said Owner shall indemnify the 1992 Fund in an amount calculated in
accordance with this Clause.

(B)

Indemnification shall not be payable for:
(1)

the costs of any Preventive Measures to the extent that the Participating Owner is
exonerated from liability under Article III, paragraph 3 of the Liability Convention, and
for which the 1992 Fund is liable by virtue of Article 4, paragraph 3 of the 1992 Fund
Convention;

(2)

(C)

any other Pollution Damage to the extent that liability is incurred by the 1992 Fund but
not by the Participating Owner.

The amount for which Indemnification is payable by the Participating Owner to the 1992
Fund shall be the amount of compensation which the 1992 Fund has paid or expects to pay
for Pollution Damage, provided always that:
(1)

Indemnification shall not exceed in respect of any one Incident an amount equivalent
to 20 million units of account less the amount of the Owner’s liability under the
Liability Convention as limited by Article V, paragraph 1 thereof; and

(2)

the deduction referred to in Clause IV(C)(1) above shall be made irrespective of
whether the Participating Owner is entitled to avail himself of limitation.

(D)

Liability to pay Indemnification hereunder shall not affect any rights which the Participating
Owner or his Club may have to recover from the 1992 Fund any amounts in respect of the
Incident, whether in their own right, by subrogation, assignment or otherwise. For the
avoidance of doubt, any such amounts shall be included in the amount of compensation
referred to in Clause IV(C) above.

(E)

Unless otherwise agreed with the 1992 Fund:

(F)

(1)

the entitlement of the 1992 Fund to receive Indemnification from the Participating
Owner accrues when it gives a Recourse Conclusion Notice as defined in Clause V(C)
below;

(2)

prior to that time the 1992 Fund shall be entitled to receive from the Participating
Owner such payment or payments on account of Indemnification as the 1992 Fund
considers to be equal to the anticipated amount of Indemnification;

(3)

payment of any amounts which the 1992 Fund is entitled to receive under this
Agreement shall be made concurrent with payment of the levies on contributors for
the Incident concerned in accordance with Articles 10 and 12 of the 1992 Fund
Convention.

(1)

Any payment on account under Clause IV(E) above is made on the conditions that:

(2)

(i)

it is credited by the 1992 Fund to a special account relating solely to
Indemnification in respect of the Incident concerned;

(ii)

any surplus of the amount(s) paid by the Participating Owner remaining after all
compensation payments by the 1992 Fund have been made shall be refunded to
the Participating Owner; and

(iii)

in so far as a surplus consists of amounts recovered by way of recourse from third
parties it shall be credited to the Participating Owner in accordance with
Clause V below.

Nothing in this Clause IV(F) shall prevent the 1992 Fund from making use of any sums
paid to it under this Agreement in the payment of claims for compensation arising
from the Incident concerned; nor shall it require the 1992 Fund to hold such sums (or
any balance thereof ) in a separate bank account or to invest them separately from
other assets of the 1992 Fund.

(3)

Save where the 1992 Fund has been notified to the contrary, the Club insuring the
Participating Owner shall be deemed to be authorized to act on his behalf in receiving
any refund under this Clause.

(G)

For the purposes of this Agreement the conversion of units of account into national currency
shall be made in accordance with Article V, paragraph 9 of the Liability Convention.

V.

RECOURSE AGAINST THIRD PARTIES

(A)

Any decisions as to whether the 1992 Fund is to take recourse action against any third
parties, and as to the conduct of any such action, including any out-of-court settlement, are
in the absolute discretion of the 1992 Fund.

(B)

Without prejudice to Clause V(A) above:
(1)

payment by the Participating Owner under this Agreement is made on the condition
that he shall, in respect of any amount paid as Indemnification (or as payment on
account thereof ), acquire by subrogation any rights of recourse that the 1992 Fund
may enjoy against third parties, to the extent of the Participating Owner’s interest in
the benefit of any recoveries from such parties in accordance with this Agreement;

(2)

the 1992 Fund may consult with the Participating Owner and/or his Club in relation to
any recourse action in which they are actual or potential claimants;

(3)

nothing in this Agreement shall prevent the 1992 Fund, the Owner and the Club from
agreeing on any arrangements relating to such action as may be considered
appropriate in the particular case, including any terms as to the apportionment of
costs of funding such action, or as to the allocation of any recoveries made.

(C)

For the purposes of this Agreement, a Recourse Conclusion Notice is notice to the
Participating Owner that a final conclusion has been reached in relation to all and any
recourse action taken or contemplated by the 1992 Fund against any third parties in respect
of the Incident. Such a conclusion may include a decision by the 1992 Fund not to take a
recourse action, or to discontinue any such action already commenced.

(D)

Payment by the Participating Owner under this Agreement is made on the conditions that:
(1)

if the 1992 Fund decides to take recourse action against any third party it will, unless
otherwise agreed, either (a) seek recovery of compensation it has paid or expects to
pay without deduction of any sums paid under this Agreement by the Participating
Owner, or (b) on request, execute documentation as described in Clause V(D)(2) below;

(2)

if the 1992 Fund decides not to take a recourse action (or to discontinue any such
action already commenced) against any third party in respect of the incident, the 1992
Fund will, on request, execute such reasonable documentation as may be required to
transfer (or affirm the transfer) to the Participating Owner and/or his Club, by
subrogation, assignment or otherwise, any rights of recourse which the 1992 Fund may
have against that third party, to the extent of any interest which the Participating
Owner and/or his Club may have in recovering from that party any amounts paid
under this Agreement;

(3)

if, after it has been paid, the 1992 Fund for any reason recovers any sums from any third
party, the 1992 Fund will account to the Participating Owner for such sums after
deduction of
(i)

any costs incurred by the 1992 Fund in recovering the said sums; and

(ii)

an amount equal to the compensation which the 1992 Fund has paid or expects
to pay for Pollution Damage in respect of the Incident, insofar as this exceeds the
amount paid under this Agreement by the Participating Owner.

(E)

Save where the 1992 Fund has been notified to the contrary, the Club insuring the
Participating Owner shall be deemed to be authorised to act on his behalf in receiving notice
under Clause V(C) above; in receiving any sums payable to the Participating Owner under
Clause V(D) above; and in agreeing all and any other matters relating to the operation of this
Clause V.

VI.

PROCEDURE AND MISCELLANEOUS

Any rights of the 1992 Fund to Indemnification under this Agreement shall be extinguished unless
an action is brought hereunder within four years from the date when the Pollution Damage
occurred. However, in no case shall an action be brought after seven years from the date of the
Incident which caused the damage. Where this Incident consists of a series of occurrences, the
seven year period shall run from the date of the first such occurrence.
VII. AMENDMENT
(A)

This Agreement may be amended at any time by the International Group acting as agent for
all Participating Owners. Any such amendment to this Agreement will take effect three
months from the date on which written notice is given by the International Group to the
1992 Fund.

(B)

Each Participating Owner agrees that the International Group shall be authorized to agree on
his behalf to an amendment of this Agreement if:

(C)

(1)

it is so authorized by his Club; and

(2)

his Club has approved of the amendment by the same procedure as that required for
alteration of its Rules.

Subject to Clause IX(A) below, any amendment of this Agreement shall not affect rights and
obligations in respect of any Incident which occurred prior to the date when such
amendment enters into force.

VIII. REVIEW
(A)

During the year 2016 a review shall be carried out of the experience of claims for Pollution
Damage in the ten years to 20 February 2016. The purpose of the review will be (1) to
establish the approximate proportions in which the overall cost of such claims under the
Liability Convention and/or the 1992 Fund Convention and/or the Protocol has been borne
respectively by shipowners and by oil receivers in the period since 20 February 2006; and (2)
to consider the efficiency, operation and performance of this Agreement. Such a review shall
be repeated every five years thereafter.

(B)

Representatives of oil receivers, and the Secretariats of the 1992 Fund and Supplementary
Fund, are to be invited to participate in any review under this Clause on a consultative basis.
The Participating Owners authorize the International Group to act on their behalf in the
conduct of any such review.

(C)

If a review under this Clause reveals that in the period since 20 February 2006 either
shipowners or oil receivers have borne a proportion exceeding 60% of the overall cost
referred to in Clause VIII(A) above, measures are to be taken to adjust the financial burden of
such cost with the object of maintaining an approximately equal apportionment.

(D)

Such measures may include:
(1)

amendment of this Agreement to provide for an increase or reduction in the amount
of Indemnification payable under this Agreement;

(2)

amendment of this Agreement to improve its efficiency, operation and performance;

(3)

the conclusion or amendment of any other contractual agreement relating to the
apportionment of the cost of oil pollution between shipowners and oil receivers; and

(4)

any other measure or measures considered appropriate for the purpose of maintaining
an approximately equal apportionment.

(E)

If a review under this Clause reveals that either shipowners or oil receivers have borne a
proportion exceeding 55% but not exceeding 60% of the overall cost referred to in Clause
VIII(A) above, measures as referred to above may be (but are not bound to be) taken.

IX.

DURATION AND TERMINATION

(A)

This Agreement shall apply to any Incident occurring after noon GMT on 20 February 2006.

(B)

Unless previously terminated in accordance with the provisions set out below, this
Agreement shall continue in effect until the entry into force of any international instrument
which materially and significantly changes the system of compensation established by the
Liability Convention, the 1992 Fund Convention and the Protocol.

(C)

Each Participating Owner agrees that the International Group shall be authorized to
terminate this Agreement on behalf of all Participating Owners if:
(1)

the Clubs cease to provide Insurance of the liability of Participating Owners to pay
Indemnification under this Agreement; or

(2)

the performance of the Agreement becomes illegal in a particular State or States (in
which case this Agreement may be terminated in respect of such State or States whilst
remaining in effect in respect of other States); or

(3)

the International Group’s reinsurers cease to provide adequate cover against the
liabilities provided for by this Agreement, and cover for this risk is not reasonably
available in the world market on equivalent terms; or

(4)

the International Group is disbanded; or

(5)

termination is authorized by his Club (and his Club has approved of the termination by
the same procedure as that required for alteration of its Rules) due to any event or

circumstance which prevents the performance of this Agreement and which is not
within the reasonable contemplation of the Participating Owners.
(D)

Termination of this Agreement shall not take effect until three months after the date on
which the 1992 Fund is notified thereof in writing by the International Group.

(E)

The termination of this Agreement shall not affect rights or obligations in respect of any
Incident which occurs prior to the date of termination.

X.

WITHDRAWAL

(A)

A Participating Owner may withdraw from this Agreement:
(1)

on giving not less than 3 months’ written notice of withdrawal to his Club; or

(2)

by virtue of an amendment thereto, provided always
(i)

that he exercised any right to vote against the said amendment when his Club
sought the approval thereto of its members; and

(ii)

that within 60 days of the amendment being approved by the membership of
his Club he gives written notice of withdrawal to his Club; and

(iii)

that such withdrawal shall take effect simultaneously with the entry-into-effect
of the amendment, or on the date on which his notice is received by his Club,
whichever is later.

(B)

If a Participating Owner ceases to be the owner of a Relevant Ship he shall be deemed, in
respect of that ship only, to withdraw from this Agreement with immediate effect, and he or
his Club shall give written notice to the 1992 Fund that he has ceased to be the owner of that
Relevant Ship.

(C)

A Participating Owner withdrawing from this Agreement shall have no further liability
hereunder as from the date when his withdrawal takes effect; provided always that no
withdrawal shall affect rights or obligations in respect of any Incident which occurs prior to
that date.

XI.

LEGAL RIGHTS OF 1992 FUND

(A)

Though not a Party to this Agreement, the 1992 Fund is intended to enjoy legally enforceable
rights of Indemnification as described herein, and accordingly the 1992 Fund shall be
entitled to bring proceedings in its own name against the Participating Owner in respect of
any claim it may have hereunder. Such proceedings may include an action brought by the
1992 Fund against a Participating Owner to determine any issue relating to the construction,
validity and/or performance of this Agreement.

(B)

Notwithstanding Clause XI(A) and Clause VII(A) above, the consent of the 1992 Fund shall not
be required to any amendment, termination or withdrawal made in accordance with the
terms of this Agreement.

(C)

The Parties to this Agreement authorize the International Group to agree terms with the
1992 Fund on which a claim for Indemnification under this Agreement in respect of an
Entered Ship (or previously Entered Ship), or proceedings to determine any issue of

construction, validity and/or performance of this Agreement, may be brought directly
against the Club insuring the Ship at the time of the Incident. They also agree that in the
event of the 1992 Fund bringing proceedings to enforce a claim against a Club in respect of
an Entered Ship, the Club may require the Participating Owner to be joined in such
proceedings.
XII.

LAW AND JURISDICTION

This Agreement shall be governed by English law and the English High Court of Justice shall have
exclusive jurisdiction in relation to any disputes hereunder.

Annex 2

TOPIA

TANKER OIL POLLUTION
INDEMNIFICATION AGREEMENT
(TOPIA) 2006

EXPLANATORY NOTE
This Note explains the purpose behind the Tanker Oil Pollution Indemnification Agreement
(TOPIA) 2006 and gives a short summary of its main features. It does not form part of the
Agreement but is intended to serve as an informal guide for those interested in understanding
how it is intended to operate.
The Agreement establishes the TOPIA Scheme, the object of which is to provide a mechanism for
shipowners to pay an increased contribution to the funding of the international system of
compensation for oil pollution from ships, as established by the 1992 Civil Liability Convention
(CLC 92), the 1992 Fund Convention and the 2003 Supplementary Fund Protocol.
The Scheme reflects the desire of shipowners to support efforts to ensure the continuing success
of this international system. It also reflects the commitment they gave to the Assembly of the
International Oil Pollution Compensation Fund 1992, at its 10th Session in October 2005, to put in
place binding contractual schemes to ensure that the overall costs of claims falling within this
system are shared approximately equally with oil receivers. TOPIA, together with the Small Tanker
Oil Pollution Indemnification Agreement (STOPIA) 2006, is designed to achieve this. It is also
intended to encourage widest possible ratification of the Supplementary Fund Protocol, and has
been drawn up in recognition of the potential additional burden imposed by the Protocol on
receivers of oil.
TOPIA provides for shipowners to indemnify the Supplementary Fund for 50% of the
compensation it pays under the Protocol for Pollution Damage caused by tankers in Protocol
States.
The Scheme is established by a legally binding Agreement between the owners of tankers which
are insured against oil pollution risks by P&I Clubs in the International Group. In all but a relatively
small number of cases, ships of this description will automatically be entered in the Scheme as a
condition of Club cover. Their owners will be parties to the Agreement and are referred to as
“Participating Owners”.
As the Scheme is contractual it does not affect the legal position under the 1992 Conventions and
Protocol, and the victims of oil spills continue to enjoy their existing rights against the 1992 Fund
and Supplementary Fund. For this reason the Scheme provides for the owner of the ship involved
in an incident to pay Indemnification to the Supplementary Fund, rather than to pay extra sums
directly to claimants.
Although the Supplementary Fund is not a party to TOPIA, the Agreement is intended to confer
legally enforceable rights on the Supplementary Fund, and it expressly provides that the
Supplementary Fund may bring proceedings in its own name in respect of any claim under the
Scheme. The Scheme is governed by English law, and English legislation enables legally
enforceable rights to be conferred in this manner.
Insurers are not parties to the Agreement, but all Clubs in the International Group have amended
(or agreed to amend) their Rules to provide shipowners with cover against liability to pay
Indemnification under TOPIA. The Clubs are also authorised under the Scheme to enter into
ancillary arrangements enabling the Supplementary Fund to enjoy a right of direct action against
the relevant Club in respect of any claim under the Scheme. It is envisaged that these and other
terms supporting the operation of the Scheme will be agreed between the Supplementary Fund
and the International Group of P&I Clubs.

Whilst the above are the main features of the Scheme, its twelve clauses address numerous matters
of detail. Clause I sets out various definitions, most of which are intended to dovetail with the
terminology and provisions of the relevant international conventions. Clauses II and III contain
general provisions relating to the Scheme and provide for it to apply to “Relevant Ships”. Apart from
a relatively small category of ships mentioned below, all tankers will be Relevant Ships if they are
insured by an International Group Club. The Scheme provides that the owner of any such ship shall
become a party to the Agreement when made a party by his Club in accordance with its Rules, and
normally this will result in him automatically becoming a party as a condition of cover against oil
pollution risks. The Agreement also provides for any Relevant Ship which he owns to be entered
automatically in the Scheme.
An exception to these arrangements relates to ships which are insured by an International Group
Club but are not reinsured through the Group’s Pooling arrangements. A ship in this category is not
automatically entered in the Scheme, but may nonetheless be deemed to be a Relevant Ship (and
be entered in the Scheme) by written agreement between the owner and his Club. Certain
Japanese coastal tankers are insured outside the International Group Pooling arrangements, but it
appears that fewer than 200 of these exceed 200 gross tons.
Clause IV sets out the precise circumstances in which the Participating Owner is liable to pay
Indemnification to the Supplementary Fund, and it includes detailed provisions affecting the
calculation of the precise amount payable. The clause also contains provisions to prevent any
recourse claim being prejudiced by a technical argument that Indemnification has reduced the
loss for which the Supplementary Fund may claim recovery. For these reasons it is stipulated that
Indemnification does not accrue until notice is given that no recourse (or further recourse)
proceedings are contemplated, and in the meantime the Supplementary Fund is entitled to receive
payment or payments on account equal to the amount of Indemnification which it expects to fall
due. Such payments are to be made at the same time as payment of the levies on contributors to
the Supplementary Fund. Clause IV also stipulates that Indemnification shall be payable for
Pollution Damage caused by terrorist risks only to the extent, if any, that such amounts are covered
by any insurance or reinsurance in force at the time of the Incident. This is due to the restrictions
shipowners face in obtaining liability insurance cover for risks of this type.
Clause V deals in more detail with recourse against third parties. Credit is to be given to the
Participating Owner for any sums recovered, but the Supplementary Fund retains an absolute
discretion as to the commencement, conduct and any settlement of such proceedings.
Clause VI contains time bar provisions designed to dovetail with the 1992 Conventions (and to
allow the Supplementary Fund a further 12 months in which to claim Indemnification after the
time period for claims against it under the Supplementary Fund Protocol).
Clause VII deals with amendment of the Scheme and enables changes to be made by the
International Group acting as agent for all Participating Owners. No amendment is to have
retrospective effect, and the Clubs have agreed to consult with the Supplementary Fund in good
time prior to any decision to amend the Scheme.
Clause VIII provides for a review to be carried out after ten years, and thereafter at five year
intervals, in consultation with the 1992 Fund, the Supplementary Fund and representatives of oil
receivers, to establish the approximate proportions in which the overall cost of oil pollution claims
under the international compensation system has been borne respectively by shipowners and by
oil receivers, and provides for measures which may be taken (including possible amendments of

TOPIA) for the purpose of maintaining an approximately equal apportionment.
Clause IX deals with the duration of the Scheme, which is to apply to any Incident occurring after
noon GMT on 20 February 2006, and is to continue until the current international compensation
system is materially and significantly changed. The Clause also provides for termination of the
Agreement in certain circumstances which may be expected to make the Agreement no longer
workable. The Clubs have agreed to consult with the Supplementary Fund prior to any decision to
terminate TOPIA.
Under Clause X a Participating Owner may withdraw from the Scheme, and the terms on which he
may do so are set out. However, it is anticipated that the owner of a Relevant Ship will not normally
be able to withdraw from TOPIA without prejudicing his Club cover in respect of oil pollution risks.
Clause XI sets out the legal rights of the Supplementary Fund under the Scheme, and the authority
of the International Group to agree ancillary arrangements with the 1992 Fund in respect of direct
actions. The Clubs have agreed to bear direct liability on a similar basis to that prescribed by
CLC 92.
Finally the Agreement provides by Clause XII that it is to be governed by English law and that the
English High Court of Justice shall have exclusive jurisdiction in relation to any disputes
thereunder.

TANKER OIL POLLUTION INDEMNIFICATION AGREEMENT (TOPIA) 2006
INTRODUCTION
The Parties to this Agreement are the Participating Owners as defined herein.
The Participating Owners recognize the success of the international system of compensation for oil
pollution from ships established by the 1992 Civil Liability and Fund Conventions, and they are
aware that it may need to be revised or supplemented from time to time in order to ensure that it
continues to meet the needs of society.
A Protocol has been adopted to supplement the 1992 Fund Convention by providing for additional
compensation to be available from a Supplementary Fund for Pollution Damage in States which
opt to accede to the Protocol. The Parties wish to encourage the widest possible ratification of the
Protocol, with a view to facilitating the continuance of the existing compensation system in its
current form (but as supplemented by the Protocol).
In consideration of the potential additional burden imposed by the Protocol on receivers of oil, the
Participating Owners have agreed to establish the scheme set out herein, whereby the
Participating Owners of tankers will indemnify the Supplementary Fund for 50% of its liability to
pay compensation under the Protocol for Pollution Damage.
This indemnity is restricted in respect of Pollution Damage caused by terrorist risks, in recognition
of the restrictions on cover against such risks in liability insurance available to shipowners.
This Agreement is intended to create legal relations and in consideration of their mutual promises
Participating Owners of each Entered Ship have agreed with one another and do agree as follows.
I.

DEFINITIONS

(A)

The following terms shall have the same meaning as in Article I of the Liability Convention:
“Incident” ,“Oil”,“Owner”,“Person”,“Pollution Damage”,“Preventive Measures”,“Ship”.

(B)

“1992 Fund” means the International Oil Pollution Compensation Fund 1992 as established
by the 1992 Fund Convention.

(C)

“1992 Fund Convention” means the International Convention on the Establishment of an
International Fund for Compensation for Oil Pollution Damage, 1992, as amended and/or
supplemented from time to time, and any domestic legislation giving effect thereto.

(D)

“Club” means a Protection and Indemnity (P&I) Association in the International Group; “the
Owner’s Club”means the Club by which a Relevant Ship owned by him is insured, or to which
he is applying for Insurance;“his Club”,“Club Party” and similar expressions shall be construed
accordingly.

(E)

“Entered Ship” means a Ship to which the Scheme applies, and “Entry” shall be construed
accordingly.

(F)

“Indemnification” means the indemnity payable under Clause IV of this Agreement.

(G)

“Insurance”,“insured”and related expressions refer to protection and indemnity cover against
oil pollution risks.

(H)

“International Group” means the International Group of P&I Clubs.

(I)

“Liability Convention” means the International Convention on Civil Liability for Oil Pollution
Damage, 1992, as amended from time to time, and any domestic legislation giving effect
thereto.

(J)

“Participating Owner” means the Owner of an Entered Ship who is a Party.

(K)

“Party” means a party to this Agreement.

(L)

“Protocol” means the Protocol of 2003 to supplement the 1992 Fund Convention, and any
domestic legislation giving effect thereto; and “Protocol State” means a State in respect of
which the said Protocol is in force.

(M)

“Recourse Conclusion Notice” has the meaning set out in Clause V(C).

(N)

“Relevant Ship” has the meaning set out in Clause III(B).

(O)

“Scheme” means the Tanker Oil Pollution Indemnification Agreement (TOPIA) 2006 as
established by this Agreement.

(P)

“Supplementary Fund” means the Fund established by the Protocol.

(Q)

“Tons” means the gross tonnage calculated in accordance with the tonnage measurement
regulations contained in Annex I of the International Convention on Tonnage Measurement
of Ships, 1969; the word “tonnage” shall be construed accordingly.

(R)

“Unit of account” shall have the same meaning as that set out in Article V, paragraph 9 of the
Liability Convention.

II.

GENERAL

(A)

This Agreement shall be known as the Tanker Oil Pollution Indemnification Agreement
(TOPIA) 2006.

(B)

The Owner of any Relevant Ship shall be eligible to become a Party and shall do so when
made a Party by the Club insuring that Ship as the Rules of that Club may provide.

III.

THE TOPIA 2006 SCHEME

(A)

This Agreement is made to establish TOPIA for payment of Indemnification to the
Supplementary Fund on the terms set out herein.

(B)

A Ship shall be eligible for Entry in the scheme if:
(1)

it is insured by a Club; and

(2)

it is reinsured through the Pooling arrangements of the International Group.

Such a Ship is referred to herein as a “Relevant Ship”.
(C)

Any Relevant Ship owned by a Participating Owner shall automatically be entered in the
Scheme upon his becoming a Party to this Agreement in accordance with Clause II(B) above.

(D)

A Ship which is not a Relevant Ship by reason of the fact that it is reinsured independently of

the said Pooling arrangements may nonetheless be deemed to be a Relevant Ship by written
agreement between the Owner and his Club.
(E)

Once a Relevant Ship has been entered in the Scheme it shall remain so entered until:
(1)

it ceases to be a Relevant Ship (as a result of ceasing to be insured or reinsured as
stated in Clause III(B) above); or

(2)

it ceases to be owned by a Participating Owner; or

(3)

the Participating Owner has withdrawn from this Agreement in accordance with
Clause X.

IV.

INDEMNIFICATION OF THE SUPPLEMENTARY FUND

(A)

Where, as a result of an Incident, an Entered Ship causes Pollution Damage in respect of
which (1) liability is incurred under the Liability Convention by the Participating Owner of
that Ship and (2) the Supplementary Fund has paid or expects to pay compensation under
the Protocol, the said Owner shall indemnify the Supplementary Fund in an amount
calculated in accordance with this Clause.

(B)

Indemnification shall not be payable for:
(1)

the costs of any Preventive Measures to the extent that the Participating Owner is
exonerated from liability under Article III, paragraph 3 of the Liability Convention, and
for which the Supplementary Fund is liable by virtue of the Protocol;

(2)

any other Pollution Damage to the extent that liability is incurred by the
Supplementary Fund but not by the Participating Owner.

(C)

The amount for which Indemnification is payable by the Participating Owner to the
Supplementary Fund shall be 50% of the amount of compensation which the
Supplementary Fund has paid or expects to pay for Pollution Damage caused by the
Incident.

(D)

Liability to pay Indemnification hereunder shall not affect any rights which the Participating
Owner or his Club may have to recover from the Supplementary Fund any amounts in
respect of the Incident, whether in their own right, by subrogation, assignment or otherwise.
For the avoidance of doubt, any such amounts shall be included in the amount of
compensation referred to in Clause IV(C) above.

(E)

Unless otherwise agreed with the Supplementary Fund:
(1)

the entitlement of the Supplementary Fund to receive Indemnification from the
Participating Owner accrues when it gives a Recourse Conclusion Notice as defined in
Clause V(C) below;

(2)

prior to that time the Supplementary Fund shall be entitled to receive from the
Participating Owner such payment or payments on account of Indemnification as the
Supplementary Fund considers to be equal to the anticipated amount of
Indemnification;

(3)

payment of any amounts which the Supplementary Fund is entitled to receive under

this Agreement shall be made concurrent with payment of the levies on contributors
for the Incident concerned in accordance with Articles 10 and 12 of the Protocol.
(F)

(1)

Any payment on account under Clause IV(E) above is made on the conditions that:
(i)

it is credited by the Supplementary Fund to a special account relating solely to
Indemnification in respect of the Incident concerned;

(ii)

any surplus of the amount(s) paid by the Participating Owner remaining after all
compensation payments by the Supplementary Fund have been made shall be
refunded to the Participating Owner; and

(iii)

in so far as a surplus consists of amounts recovered by way of recourse from third
parties it shall be credited to the Participating Owner in accordance with Clause
V below.

(2)

Nothing in this Clause IV(F) shall prevent the Supplementary Fund from making use of
any sums paid to it under this Agreement in the payment of claims for compensation
arising from the Incident concerned; nor shall it require the Supplementary Fund to
hold such sums (or any balance thereof ) in a separate bank account or to invest them
separately from other assets of the Supplementary Fund.

(3)

Save where the Supplementary Fund has been notified to the contrary, the Club
insuring the Participating Owner shall be deemed to be authorized to act on his behalf
in receiving any refund under this Clause.

(G)

No Indemnification shall be payable under this Agreement for any amounts paid by the
Supplementary Fund in respect of Pollution Damage caused by any act of terrorism save to
the extent, if any, that such amounts are covered by any insurance or reinsurance in force at
the time of the Incident. This provision shall apply irrespective of whether the Owner is
exonerated from liability under the Liability Convention by virtue of Article III, paragraph 2
thereof.

(H)

In the event of any dispute as to whether or not any act constitutes an act of terrorism for the
purposes of this Agreement, Indemnification by the Participating Owner hereunder shall in
any event be contingent on liability being accepted or established on the part of his Club to
indemnify him in respect thereof.

V.

RECOURSE AGAINST THIRD PARTIES

(A)

Any decisions as to whether the Supplementary Fund is to take recourse action against any
third parties, and as to the conduct of any such action, including any out-of-court settlement,
are in the absolute discretion of the Supplementary Fund.

(B)

Without prejudice to Clause V(A) above:
(1)

payment by the Participating Owner under this Agreement is made on the condition
that he shall, in respect of any amount paid as Indemnification (or as payment on
account thereof ), acquire by subrogation any rights of recourse that the
Supplementary Fund may enjoy against third parties, to the extent of the Participating
Owner’s interest in the benefit of any recoveries from such parties in accordance with
this Agreement;

(2)

the Supplementary Fund may consult with the Participating Owner and/or his Club in
relation to any recourse action in which they are actual or potential claimants;

(3)

nothing in this Agreement shall prevent the Supplementary Fund, the Owner and the
Club from agreeing on any arrangements relating to such action as may be considered
appropriate in the particular case, including any terms as to the apportionment of
costs of funding such action, or as to the allocation of any recoveries made.

(C)

For the purposes of this Agreement, a Recourse Conclusion Notice is notice to the
Participating Owner that a final conclusion has been reached in relation to all and any
recourse action taken or contemplated by the Supplementary Fund against any third parties
in respect of the Incident. Such a conclusion may include a decision by the Supplementary
Fund not to take a recourse action, or to discontinue any such action already commenced.

(D)

Payment by the Participating Owner under this Agreement is made on the conditions that:
(1)

if the Supplementary Fund decides to take recourse action against any third party it
will, unless otherwise agreed, either (a) seek recovery of compensation it has paid or
expects to pay without deduction of any sums paid under this Agreement by the
Participating Owner, or (b) on request, execute documentation as described in
Clause V(D)(2) below;

(2)

if the Supplementary Fund decides not to take a recourse action (or to discontinue any
such action already commenced) against any third party in respect of the incident, the
Supplementary Fund will, on request, execute such reasonable documentation as may
be required to transfer (or affirm the transfer) to the Participating Owner and/or his
Club, by subrogation, assignment or otherwise, any rights of recourse which the
Supplementary Fund may have against that third party, to the extent of any interest
which the Participating Owner and/or his Club may have in recovering from that party
any amounts paid under this Agreement;

(3)

if, after payment by the Participating Owner has been made, the Supplementary Fund
recovers any sums from any third party, 50% of such recoveries (net of the costs
incurred in making them) shall be retained by the Supplementary Fund and the
remaining 50% shall be paid by the Supplementary Fund to the Participating Owner.

(E)

Save where the Supplementary Fund has been notified to the contrary, the Club insuring the
Participating Owner shall be deemed to be authorised to act on his behalf in receiving
notice under Clause V(C) above; in receiving any sums payable to the Participating Owner
under Clause V(D) above; and in agreeing all and any other matters relating to the operation
of this Clause V.

VI.

PROCEDURE AND MISCELLANEOUS

(A)

Any rights of the Supplementary Fund to Indemnification under this Agreement shall be
extinguished unless an action is brought hereunder within four years from the date when
the Pollution Damage occurred. However, in no case shall an action be brought after seven
years from the date of the Incident which caused the damage. Where this Incident consists
of a series of occurrences, the seven year period shall run from the date of the first such
occurrence.

VII. AMENDMENT
(A)

This Agreement may be amended at any time by the International Group acting as agent for
all Participating Owners. Any such amendment to this Agreement will take effect three
months from the date on which written notice is given by the International Group to the
Supplementary Fund.

(B)

Each Participating Owner agrees that the International Group shall be authorized to agree on
his behalf to an amendment of this Agreement if:

(C)

(1)

it is so authorized by his Club; and

(2)

his Club has approved of the amendment by the same procedure as that required for
alteration of its Rules.

Subject to Clause IX(A) below, any amendment of this Agreement shall not affect rights and
obligations in respect of any Incident which occurred prior to the date when such
amendment enters into force.

VIII. REVIEW
(A)

During the year 2016 a review shall be carried out of the experience of claims for Pollution
Damage in the ten years to 20 February 2016. The purpose of the review will be (1) to
establish the approximate proportions in which the overall cost of such claims under the
Liability Convention and/or the 1992 Fund Convention and/or the Protocol has been borne
respectively by shipowners and by oil receivers in the period since 20 February 2006; and (2)
to consider the efficiency, operation and performance of this Agreement. Such a review shall
be repeated every five years thereafter.

(B)

Representatives of oil receivers, and the Secretariats of the 1992 Fund and Supplementary
Fund, are to be invited to participate in any review under this Clause on a consultative basis.
The Participating Owners authorize the International Group to act on their behalf in the
conduct of any such review.

(C)

If a review under this Clause reveals that in the period since 20 February 2006 either
shipowners or oil receivers have borne a proportion exceeding 60% of the overall cost
referred to in Clause VIII(A) above, measures are to be taken to adjust the financial burden of
such cost with the object of maintaining an approximately equal apportionment.

(D)

Such measures may include:
(1)

amendment of this Agreement to provide for an increase or reduction in the amount
of Indemnification payable under this Agreement;

(2)

amendment of this Agreement to improve its efficiency, operation and performance;

(3)

the conclusion or amendment of any other contractual agreement relating to the
apportionment of the cost of oil pollution between shipowners and oil receivers; and

(4)

any other measure or measures considered appropriate for the purpose of maintaining
an approximately equal apportionment.

(E)

If a review under this Clause reveals that either shipowners or oil receivers have borne a
proportion exceeding 55% but not exceeding 60% of the overall cost referred to in Clause
VIII(A), measures as referred to above may be (but are not bound to be) taken.

IX.

DURATION AND TERMINATION

(A)

This Agreement shall apply to any Incident occurring after noon GMT on 20 February 2006.

(B)

Unless previously terminated in accordance with the provisions set out below, this
Agreement shall continue in effect until the entry into force of any international instrument
which materially and significantly changes the system of compensation established by the
Liability Convention, the 1992 Fund Convention and the Protocol.

(C)

Each Participating Owner agrees that the International Group shall be authorized to
terminate this Agreement on behalf of all Participating Owners if:
(1)

the Clubs cease to provide Insurance of the liability of Participating Owners to pay
Indemnification under this Agreement; or

(2)

the performance of the Agreement becomes illegal in a particular State or States (in
which case this Agreement may be terminated in respect of such State or States whilst
remaining in effect in respect of other States); or

(3)

the International Group’s reinsurers cease to provide adequate cover against the
liabilities provided for by this Agreement, and cover for this risk is not reasonably
available in the world market on equivalent terms; or

(4)

the International Group is disbanded; or

(5)

termination is authorized by his Club (and his Club has approved of the termination by
the same procedure as that required for alteration of its Rules) due to any event or
circumstance which prevents the performance of this Agreement and which is not
within the reasonable contemplation of the Participating Owners.

(D)

Termination of this Agreement shall not take effect until three months after the date on
which the Supplementary Fund is notified thereof in writing by the International Group.

(E)

The termination of this Agreement shall not affect rights or obligations in respect of any
Incident which occurs prior to the date of termination.

X.

WITHDRAWAL

(A)

A Participating Owner may withdraw from this Agreement:
(1)

on giving not less than 3 months’ written notice of withdrawal to his Club; or

(2)

by virtue of an amendment thereto, provided always
(i)

that he exercised any right to vote against the said amendment when his Club
sought the approval thereto of its members; and

(ii)

that within 60 days of the amendment being approved by the membership of his
Club he gives written notice of withdrawal to his Club; and

(iii)

that such withdrawal shall take effect simultaneously with the entry-into-effect
of the amendment, or on the date on which his notice is received by his Club,
whichever is later.

(B)

If a Participating Owner ceases to be the owner of a Relevant Ship he shall be deemed, in
respect of that ship only, to withdraw from this Agreement with immediate effect, and he or
his Club shall give written notice to the Supplementary Fund that he has ceased to be the
owner of that Relevant Ship.

(C)

A Participating Owner withdrawing from this Agreement shall have no further liability
hereunder as from the date when his withdrawal takes effect; provided always that no
withdrawal shall affect rights or obligations in respect of any Incident which occurs prior to
that date.

XI.

LEGAL RIGHTS OF SUPPLEMENTARY FUND

(A)

Though not a Party to this Agreement, the Supplementary Fund is intended to enjoy legally
enforceable rights of Indemnification as described herein, and accordingly the
Supplementary Fund shall be entitled to bring proceedings in its own name against the
Participating Owner in respect of any claim it may have hereunder. Such proceedings may
include an action brought by the Supplementary Fund against a Participating Owner to
determine any issue relating to the construction, validity and/or performance of this
Agreement.

(B)

Notwithstanding Clause XI(A) above and Clause VII(A) above, the consent of the
Supplementary Fund shall not be required to any amendment, termination or withdrawal
made in accordance with the terms of this Agreement.

(C)

The Parties to this Agreement authorize the International Group to agree terms with the
Supplementary Fund on which a claim for Indemnification under this Agreement in respect
of an Entered Ship (or previously Entered Ship), or proceedings to determine any issue of
construction, validity and/or performance of this Agreement, may be brought directly
against the Club insuring the Ship at the time of the Incident. They also agree that in the
event of the Supplementary Fund bringing proceedings to enforce a claim against a Club in
respect of an Entered Ship, the Club may require the Participating Owner to be joined in such
proceedings.

XII.

LAW AND JURISDICTION

This Agreement shall be governed by English law and the English High Court of Justice shall have
exclusive jurisdiction in relation to any disputes hereunder.

Annex 3
Recommended STOPIA 2006 charterparty clause (for tankers of 29,548gt or less).
“Owner warrants that it is a Participating Owner and that the vessel is entered in the Small Tanker
Oil Pollution Indemnification Agreement 2006 (STOPIA 2006) and shall so remain during the
currency of this charter, provided always that:
i)

the vessel is and remains a Relevant Ship as defined in cl. III of STOPIA 2006;

ii)

STOPIA 2006 is not terminated in accordance with cl. IX of that agreement.”

Recommended TOPIA charterparty clause (for all tankers).
“Owner warrants that it is a Participating Owner and that the vessel is entered in the Tanker Oil
Pollution Indemnification Agreement 2006 (TOPIA 2006) and shall so remain during the currency
of this charter, provided always that:
i)

the vessel is and remains a Relevant Ship as defined in cl. III of TOPIA 2006;

ii)

TOPIA 2006 is not terminated in accordance with cl. IX of that Agreement.”

